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‘Avin undertaken the Tranflation p?) 
of this Book with no other View but : 
gj) #% render it of more general ufehere 
in Exgland, 1 thought I could not * 
=4 introduce it more favourably into 
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iot, who is an Encourager of all Lis 
‘ts and Sciences, and who readily emb: 
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DE DICAT Tine 
“Tr is upon this’ account, My © > 9 
have prefumed to prefix YourGr. > 
this Work, The Bubject it treaty. 
in it felf, and of fo large and ex» 
that it cannot fail to merit YourG = 
bation, who is fo perfect aJudge anc) 
Polite Learning. For it contain 9) 
Whole Duty of Man, with refp © © 
and lays down a Rule: for the ~~ gesting, S: 
all his Actions, whether: we coy 
private, or in a publick Capacity | SBE 








Wuen the Book was firft pub) 

gthal Language in which it is’\) 90) 
Judged to be of fo great confeqy >. fi 
vancement of Learning, that 9° i Doe) 
King, ‘one of whofe brighteft Cl is 
~ of being an Univerfal Patron to catpceiet 
~~ in all Seiencesy"anid” of all Counir: 
to vouchfafe it his Royal Proteéi 
~~ hope, may in fome meafure excu% 0 Pca FE 
_ take in laying a Tranflation of it 2° 9 Pesces 
* ’ Feet; who has given fo many fi) || 
~ Your Favour and Good-will to 
and of Your Zeal to promote Lea: - 
tend Your Beneficence for the Bn.) 0: ¢micne oy 
‘it, even to the remoteft Corners ©" sr 



















ut, My Lorp, it is not on! 
a Patron of Learning, that t 
Pr ite 











DEDICATION. 
Qualities which gain You the Hearts and Affeéti- 
* ons of all thofe who have the Honour of Your Ac- 
quaintance. _ I fhall only obferve in general, that 
itis no fmall degree of Happinefs, to, be thought 
worthy of it by others. + And in this Your Grace 
‘is peculiarly happy, that every body wifhes ?our 
Profperity, and no body envies Your 'Greatnefs. 


** As Your Grace takes pleafure in’ promoting 
the Good of Your Country in Your own Life- 


time, fo it is no lefs'a fhining part of Your Cha-, 





racter, the care You take to render thofe of Your - 


Family who are to come after You, ufeful Mem- 
bers of the Commonwealth, by giving them all 
the advantages of Education that may qualify 
them to ferve their Prince and Country, Your 
Grace is too fenfible how much the future Pro- 
fperity of a State depends on a right Education 
of the Youth, to neglect a matter of that great 


Importancess9— sil 
4 ‘ . Yara | i 


— 


You have therefore taken care to have the , 


Marquis of Cazrnarvon, who is Heir apparent 


_to Your Grace’s Honourand Eftate, thoroughly © 
inftructed in the Learning that is taught in the 
Schools and Univerfities of this Kingdom, Hav-_ 





ing finithed his Studies there, You direéted him to. _ 


not be altogether a Stranger to it, but might 
able to give fome account ig Bos 


‘make the Tour of his own Country, that he mighi a 





DEDICAT-BRON. 
“jment, by which they fupport their State. within, 
and promote their Trade and Commerce abroad. 
__ So that there is reafon to hope, that a young No-. 
bleman endowed with fo good: Natural Talents as 
my Lord Cagrnarvon ts, having had all the 
advantages of a Home Education; and purfaing 
his Travels beyond Sea according to the Inftruc- _ 
tions which He has from Your Gracr, cannot ~ 
_ fail to return to his Native'Country duly qualified 
in all refpedts to be a Counfellor to his Prince in 
_the ‘weighty and arduous Affairs) of State, to 

which he is intitled by his Birth-right. 


Anp while J am mentioning the laudable care 
which Your Grack takes to pS Your Pofte- 
rity, in fuch a manner as to render them ufeful 
Patriots to their Country, and Ornaments of the 
antient Family from which they are defcended, I 
cannot forbear taking, notice of Your Gracx’s 
care to'train them up in the Principles and Prac- 
tice of Religion, by obliging them to a conftant 
Attendance on the Publick Worfhip of GOD in 
their Parifh Church, where Your Grace takes 
care’ to have the Divine Service performed with 
that Religious Symphony, and that Order and 

» Decency, that is fuitable to the Divine Majefty of 
the Object of our Worthip; and where the grave 

and devout Attention of Your Grac r’s Family 
to all the parts,of the Service gives very edify- 

ing Example to others. And however light the 

_ :Scepticks of our Age may make of Religion,..and 

© “of all, Religious Worthip ; yet there is nothing 

more certain, than that without a Principle of 

’ Religion there is no true folid Honour ; and it is 
‘sh Religion alone that muft be our only Comfort 

n ito lbal 2 * PY 
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DEDICATION. i 
and Support, when all the tranfitory Vanities of 
this Life are paft and vanithed into Smoke. 


Tuat Your Grace may long live to enjoy the 
Fruits of Your Labours, and to be ftill a farther 
Inftrument of Good to Your Country, is what 
I moft heartily with; being with all Duty and 


Refpect, — 


My Lo ro, 
Your GRACE’s moft. Obedient, 


And moft Humble Servant, * 


Docrors Commons, 
Sept. w, 1721. 


Will. Strahan. 
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in their inter cola with one oe he But the Roman Law- 
, who were the Cor that Work, having tnferted 
Gait many things patie be ont ee eg 
whicb are now ob/o ee ne ee 
ppl gee of 5 Sa 1, fome Miers of the 
Law, are not of fo general ufe at prefent, an id which 
render the Study FE Cod Line 00 Wine and tedious for 
thofe who donot intend to make ik, their Profeffion; the Author 
of this Collettion bas vemoved that difficulty, by leaving out fuck 
parts of the Cuil Law as are not at prefent of fo general ufe, 
and feletting all the Fundamental Maxims of Law and Equity, 
which muft,be the fame in all Countries, and applying them to 
the moft common Affairs of Husian Life, in a plain eafy Me- 
thod, and in their Natural Order. So. that the Reader here 
finds, under the fame T ttle, alk the Rules of Law which have 
duty relation to the Subjett of the faid Tithe, and which lie di- 
Jperfed under different Titles in the Body of the Roman Laws, 
and cannot be there learnt sitbost great Study and Appli- 
cation, 

Befides the Laws relating to private | oe %, whieh the 
Author has digefted after this mater in the Firft Tome of this 
Work, he has added a Second Tome, of the Publick Law; in 
which be bas: colleted ont of the Body of the Roman Laws, 
all the Rilesof- Reafin and Equity, which are 1 
govern the Attons of Mankind in-their city; and 
as they havea relation to the Civil Society of which they are 
Members. Here be ios down the duties of the ae a to~ 
wards bis Subjetts, and of all Officers imployed under t 
Prince, esther for the Adminifiration of Fuftice, the Ditel 
of the Coil Policy, the Management of the Publick Rend 
or the Goverument of the Army in time of War. He. has. cal 
leted the general Maxims that-are to be obferved for for 


ing plenty of all things neceffary to buman Life within me : 


dom, and for increafing its Wealth. and Riches. by aio- 
iwige Trade vicar Sito hacks antahor 
down likewife thereim the duties. of the Clérgy, as, they are 
Members of the State. wasn als pean oa 
feel and compleat, bie tbe Tent: whi be sa gual cd 


Goerdatnedinne , a5. 06 i Rane om ae 
Government whereby the Co ome was ; 
es. pe 

a Ala apt ¥ 


Tents Teo oP Sow, * which conta the Precepts of orb De bg 4 
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vine Law to all thife who are-vefed with any Branch of the 
Publick Authority, and to thofe who lve in fibjettion under - 
them, and are to dience to theix Orders and Commande, 
for the good and e of the whole Society. 

- This Work no fooner cared in publick, than it was re~ 
ceed with warverfal eae among Men of Learning, and 
has been: jufily. reckoned one of the Improvements of Learning 
which we owe to the laft Century. There have been feveral 
Editions thereof in France in a few years ; and it has been 
thought to be of fo great ufe in other Countries, that it has been 
tranflated into feveral other Languages. I thought that it might 
not be of lefs fervice here inEngland than in other Countries, 
and therefore was induced to render it into Englith, that all the 
Subjetts of this Kingdom in generalgnight have the benefit of it. 
There are many perfons of great Learning in England, who 
have not had oppixgtunities of acquiring fuch a thorough karw- 
ledge of the French Tongue, as to be able to underftand per- 
fettly the Books which are writ in that Language. And even 
many of thofe who are fufficiently Maffers of the French Lan- 
guage, fo as to underftand their Hiftorians and Books of Novels, 
may not be fo well acquainted either with the French or Civil 
Law Terms, which frequently occur in this Work, and which 
make a Tranflation thereof ‘the more i a for the Englith 
Reader. And the fubjett matter of this Book being of fo gene- 
ral ufe to all Mankind, I dare flatter my felf that a Tranfla~ 
tion of it; when the Book comes to: be more untverfally known 
here im England, will be allowed to be of real Service to the 
Country, and. be at leaft as well recerved as a Tranflation of 
any French or Latin Hiflorian whatfoever, 

Since I firft read this Book, 1 have always been of Opinion 
that an Englith Tranflation of it would be of the greateft Service 
here in England; and the rather, hecaufe of late years the ftu- 
dy of the Crvil Law here in England has been fo much negled- 
ed, and has met with fo great'difcouragemem, that we are in 
a. manner become jlrangers to it; and, under a groundlefi ap- 
prebenfion of its being an encroachment on the Law of the 
Lan, we are like to lofe all the veal. advantages which may be 
reaped from it in fubferviency to our own Laws, and which all 

» other Natigns, except our felves, do at this day enjoy. 

» Ln all: other Countries where the St Eas mon, 
cultivated, they have peculiar Laws and Cuftoms of their own, 
‘of whieh Pasty are se mes as we can poffibly be of ours. 

“ yet they are fo far from banifbing or difcouraging the Study 

Vou ¢ of 


The Transvator’s PREFACE: 


of the Gil Law, under an apprebenfion of its encroaching upon 
their own Municipal Laws ; that, on the contrary, they gre the 
Profe(firs thereof all poffible encouragemppt’, they fludy it as a 
qualification for the better underftanding of ther own Laws, 
and make it fubfervient to them in allrefpetts, by applying the 
general Rules of Natural Reafon qagd Equity which ave contaim- 
ed therein, to clear up any difficulties or obfiurities, and to 
Supply any defetts or omiffions that. may occur in their own Mu- 
mcipal Laws. And this is the only nfe that is made of the Cruit 
Law in moft Countries at this day; not that they receme it 
by vertue of any Power or Authority that the Roman Emperors 

© had to impofe thew Laws upon other Nations, which pretence 
now muft be looked upon as very frivolous ever fince the declen- 
Sion of the Roman Empire ; but they recetwve it only as contain- 
ing the moft compleat, sf not the only Collection of Rides of Na- 
tural Reafin and Equity, which may come gn aid of their own 
Municipal Laws, and ferve as a Rule for deciding all Cafes 
wherem thew own Laws and Cuftoms are filent. 

_ Aad in this they do but imitate the Romans themfelves, who 
were not afhamed to take all the helps and affiftances they could 
have from other Nations, to vender their own Body of Laws the 
more perfect and compleat. It was with this view that they 
Sent perfons into thereto collet the bef and moft ufe- 
ful Laws stk i pick up among the Commomwealtbs 

| of that Country ; which were afterwards digefied into Twelve 
Tables, and were made the,Ground-Work of the.Body of the Civil 
Law, It was likewife for the fame Paabrles that they borrow- 
ed of the Rhodians their Laws. relating to Maritime Affairs, 
as being the bef Collection of Laws of that kind that were then 
¢xtant, and inferted them im the ody shale® own Laws, And 
at this day the Rhodian Laws, the of Oleron,, and other 
(Maritime Laws of other Nations, are recered as the general 

| Law for deciding all Canfes Crvil and Maritime, in aid of the 
| Municipal Law of each Country, and without any apprebenfion 
that the faid Foreign Laws will be an. infringement of their 
own bony a7 Laws ; becaufe they are recered by vertue, of 
their cam Aworiy, and only 1. fippy the dees. and off 
cons of their own Laws, for deciding Cafes for which their own 
NAY pn es ane oe baal Sepia 
_ dn former times, when the Civil Law was more” univerfally 
Ae and fiudied bere ttegtied oehe iprefent, the 
Judges and Biefeffors of the Common Law had frequent-re- 
couse ta tt im cafes where the Common Law was either totally 

‘ +4 Silent 

o 
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Silent or defetiwe. Thus, we fee in the moft ancient Books of 
the Oommen Law) asBracton, Tuoxn tor, aud Fists, 
thatthe Authorsithereof have tranftribed; one afier another, i - 
many places, the wery Words of Justiniay’s Inftieutes. 
Aid fometimes the Judes upon the Beach, in delwering their 

inions, have quoted the Rules of the Civil Law, ast 

jon of their Opinions ; which Mr. Sripen, in bis'l = 
tionvon Buns, has clearly demonfirated from the Ani 
thofe times..« So, that the Sages of the Law in thofe.days wes» 
Senfible-of the good ufe that might be made of the Reafin of the 
Gil Law, in aid and fubferviency to the Common Lae of the 
Land; as other ‘Nations make ufe of it at this day. 

And befides this, general advantage that ts to be reaped from! 
the Study of the Crib Law, we are not to look upon it altoge- 
ther as a Foreign Commodity, with refpelt to this [land ; fome 
of the particular Laws thereof having been enatted for decidine 
Controwerfies which arofe here in England, and: bearing date 
from this Country. The greateft part of this Iflaud was go- 
verned wholly bythe Cruil Law, for the {pace of about three 
hundred and fixty years; to wit, “from the Reign of the Em- 
pevor Curuvtus, to that of Honoris ; during which time 
jome ofthe moft eminent among the Roman: Lawyers, as Pa- 
PINIAN, -PauLus aad Uvrian, whofe Opinions aad Deci- 
Jrons are collelbed in the Body of the Cnil Law, fat in the feat 
of Fudement here in England;- and difleihuted Fuftice to the 
Inhabitants. But after the declenfion of the Roman Empire, 
the Saxon, Danith, aad Norman CGuftoms took place in the 
Wfland; ‘according ‘as the faid Nations became Mafters of us, 
everyonebeing fond of introducmy their own Cufloms. ’ 

There\are: fome. particular Matters in which the Cril Law 
bath always been, and fiill is allowed to be, the ouly Law in 
England, whereby \shey are to be decided. And. the Courts of 
Sufice which-have Cogmzance of the faid Matters, do proceed 
vherem “accor the: Riles and Forms~of the Civil Law. 
Thus, «in the ‘Court of Admralty, all Caufes Crvil and 
Maritime: are: -t0 ‘be decided according'to the Civil Law, 
and: the: Maritime Cuftoms. Thus, in the Court of Honour or 


Chryalry; Pb ge ley and Earl Marfhal, who 
are the Judges thereof, até byl according to the Crvil 
Law, as being the mo proper Law for deciding all Comrover- 
fies wn Comer acts made in Foreign Countries, devs of 
Wer ou of ‘the. Realm; and stag at pertam 

00 Warswithin. the: Realm,» and other “whereof that 
pore pee Court 
r . . 
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Court hath the proper Cognizance. Thus, in the Univer/ities, 
the Courts which are there held for determining Suits to whtch 
. the Scholars, or Members of the Univerfity are Parties, pro- 
ceed according to the Rules of the Cril Law. 

And in all the Ecclefiafttcal Courts of this Kingdom, altho 
the Canon Law is the Foundation of their Proceedings, yet thé 
Canon Law being in a great meafure founded upon the Crit 
Law, and fo interwoven with it in many branches thereof, that 
there is no underflanding the Canon Law aright without being 
‘very well verfed in the Civil Law; the Knowledge thereof 1s 
therefore abjalutely neceffary for the difpatch of all Canfes of 
Ecclefiaftical Coguizance. And the Knowledge of the Crvil 
Law not only ferves to explain the Canon Law ; but, by the 
praitice of all Ecclehafical Courts, it is allowed to come in aid 
and to fupply the Canon Law, in cafes which are there omitted. 
And how neceffary and ufeful the Croil Law is in this ropes 
does plainly appear from the Commentaries of the learned Dr. 
Lyxpwoopn on the Provincial Confiitutions of Canterbury, 
and of Joun of Athon on the Leggtine Conflitutions, made 
for the Government and Diftipline of the Church of England. 

Having mentioned the feveral Courts where the Gril Law is 
allowed to be not only of ufe, but of Force and Authority here 
im England, by vertue of the Santtion which it has, not from 
the Roman Emperors, the firft Authors thereof, but from our 
own Kings, who have fince recewed it as Law in certain mat- 
ters ; 1 muft.beg leave to confider how far the Reafon and E- 
quity thereof may be of fervice' in other Courts where it bas not 
the Force and Authority of Law.- And I cannot but thiok that 

. in all Courts of Equity, where the Rigour of the Commo Law 
is to he mitigated ik Rules of Equity, the Knowledge of the 
Cril Law, muft be -of great fervice. For, as I have already 
obferved, it is there, and no where elfe, that we have the ful- 
left and moft_perfed Collection of the yeneral Rules of Natural 
Reafin and Equity, applied to all the various Tranfathons and 
Intercourfes mtd and Man. If therefore one were to 

_judee what is juft and equitable in a Caufé depending berween 

Parties, would n not bea great help towards forming @ right 

Sch the fad mater, which have been laid down and effa~ 

- bhfhed by the moft eminent Lawyers that, ever lived in amy Age, 
piste Syed cabs hel atnd 
at the Reafonings great a 

nature, will not ie greed Bee ond com 
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bute very much towards forming an equitable Decifion in matters 
which.are to be determined upon the, Principles of Equity, and 
not according to. the Rigour of the Law? How far therefore theft 


Rules of Equity, which are colletled in the Body of the Civil * 


Law, may be ufeful sa.the Fish Court of Chancery, and Court 
of Exchequer, whofe Proceedings are according to Equity, is 
what I humbly fubmit to the great Wifdom and Experience 
of the learned Judges, and others who are beft acquainted with 
the Prattie of thofe Courts, ' 

And. if this Knowledge of the Rules of Reafin and Equity 
can, be of fervice in the inferior Courts of Equity,’ it cannot be 
lef ufeful and neceffary in the Supreme Court of Equity of the 
Kingdom, which is that of the Lords affembled in Parliament. 
It.1s t0.that high Trébunal* that the Subjetts have recourfe, im 
order to obtain an .equitable Redrefs of the Grievances which 
they pretend to have had done them by the inferior Courts. 
Aid the Lords who compofe that Auguft Affembly, and who 
are the Supreme Judges of the Property of the Subjett, can- 
uot be fuppifed, by reafon of their high Rank and Quality, 
and thew frequent Apdcations upon account of the weightier 
matters of Government, to apply themfelves to that minute Stu- 
dy of the Law which is expected from other Judges: And 
therefare feeing they have frequent. occafions ta att in a Judi- 
cial Capacity, it 3s.the more neceffary that they fhould be ac- 
guainted, at leaft with the general Rules of Reafon and Equity, 
which may help to guide them in the Judgments which they give 
in matters of private Property that come before them. 

And if we confider the fard Body in their Legiflative Capacity, 
as having under their direttion the arduous Matters of State, and 
efpecially fiuch as regard the Intercourse berween us and other Na- 
wions ;' Zz knowledge of the Law of Nations, which is built up- 
on the Cril Law,’ is abfolutely nece(jary in Deliberations of 
this, kind, that no, Refolutions may be taken in fuch matters but 
what are agreeable to the Principles of the Law of all Nati- 
ous... And it was upon this account, that, accirding to the an- 
cient Cufton, ond Lowe of Parliament, the Mafters of Chan- 

_ cerry, who. vly were Crvilians, were fummoned,. with the 
sal s of the Realm, to give their. affiftance and attendance in 
- per Houfe, of Parliament. For as the Judges of the 








Realn were » give their counfel and advice, when required, 
ia matte “ebich depended om. the Laws of the Land; fo the 
Ae ie cole foes es 
the Law of. Nations, were often confilted in s whic 

Poe. sh fe Lek a ; There 
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There is likewife another Court, where I humbly concelve that 
the knowledge of the Cevikitbaw may be of Servicesfordeter 
mining matters that come before it; and thatas, the King’s 


" Privy Council; which is a Court of Juflice in. fome refpetts, 


as it ts inothers a Council with which His Majefty is eracinnfty 
pleafed. to advife and confult in matters relating to the Publick, 
It isa Court of Fuflice, wherein His Majefty 1s pleafed finally 
to determine Jomé matters of privatg Property; as particularly, 
all matters of Prizes taken from an Enemy in timenof Wars 
in which the. Agpeal lies from the High Court of Admiralty to 
the King in Council. And thefe Caufes-are to be judged by no 
other Law but the Cril and Maritime Law. The Privy Coun- 


cil is likewife a Court of Fuflice, for the final determination of 
all Appeals that come from the Englith Plantations in America, 


from the Ifles of Jerfey and Guernfey, and other places, In 
all which Caufes the Rules of Equity colletied in the Body of 
the Civil Law, muft be of Service to judge of the Equity of the 
Sentences which are complained of ; but more efpectally in the 
Caufes which come from the Ifles of \erley. and Guernfey, where 
the Proceedings in thew Courts of Judwature have a great con + 
Jormity with the Coil Law. ‘And the Cuftoms of Normandy; 
which are the Law by which thofe Iflands are governed, are 
not only illufirated and explained by the Civil Law ;\ but many 
tunes the'aid of the Civil pas there invocated asa Rule for 
deciding Cafes whith are not exprefly regulated by theiw.own 
Cuftoms, as x park from the Commentaries of Rovrtr#, 
Ternitn, and others, onthe faid Cuftoms. : 

Having feen in what cafes the Crvil Law "may be ufeful, if 
not neceffary, for determining fome matters that come before 
the Privy Council as: a Gourt of Juftice ; I mufl beg deave to 
copfider how far it.may be ufeful wm the other matters. that come 
under the deliberation of that Auguft Affembly, asa Council to 
His: Majefly for the Affairs of State. It is by their counfel-and 
advice that His Majefty jleers the Helm of the Government. - it 
is there that all Treates of Peace and Commerce with Foreign. 
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the natural temper and difpofition of the Inhabitants ; yet in 
order to improve thefe to the beft advantage, I cannot but think . 
that it may be. of Jervice to know what Laws the Romans, the 
greateft and ‘moft flourifhing Commonwealth that ever was, 
thought fit to enatt for promoting Trade,and Manufattures within» 
them/felves, and for the Government of their Colonies in Foreign 
Parts, to pears them img due fubjettion, and to make them 
ufeful and fubfervient to the feat of the Empire from which they 
derived their Origin, and to which they owed gheir Protettion ; 
all which Laws are colletted in the Body of the Cruil Law, and 
may be ufefully applied by us on many occafions. 

But as to what concerns the outward Policy of the State, that 
is, the Intercourfe which it muft have with other States and 
Princes, I humbly concerve that the knowledge of the Civil Law 
muft be of fingular ufe in all Tranfattions of that kind, For the 
Cwil Law being in fo great efleem and veneration among all 
other Natrons, that they make it the Rule and Standard of 
Ecquity in all Cafes which are not exprefly provided for by their 
- own particular Laws and Cuftoms, what more effectual Argn- 
sents can be ufed to obtain Fuftice from them in an amicable 
way, than thofe, which are: founded on the Principles and 
Maxims of the Cuil Law? It is arguing with them upon their 
own Principles, from Maxims of their con Law, and the Law 
of all Nations, which 1s thé moft effectual way to convince them 
by Reafon.. ‘And it was in confideration of this, that our Ance{~ 
tors, in their great Wifdom,. thought proper to imploy generall 
in all aeeegbons with Foreign Gantt “ie in Greasics 7 Pade 
and Commerce,.P erfons who were well filled in the Guil Law, 
and Law of Nations. And although it was neceffary on fome 
occafions, and more particularly at folemn Congreffes for treating 
of Peace, for the greater lufire and fplendor of the Embaffy, to 
imploy perfons of the fixft Rank and Quality ; yet, to eafe them 
arte great weight of Affairs, they were always accompanied by 
Some perfin of aninfertor Rank, who being verfed in rhe Study 
of the Gril Law, and Law, of Nations, might be aiding and 
affifting it the Conferences. which were to be held for fertling and 
adjufting the re[pettive interets of ears Princes and States 

cerned. And this we fee ss the conftant prattice of all other 
ations at oo a in their Embaffies for Treaties of Peace 






s at leaf? one perfon who hasbeen bred to the Law ; 
is is the lefi neceffary in Foreign Countries, where all 
, in their at the Unwerfity go through a re- 
fe of the Study of the Civil Law, and Law of sy; 
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confideration of the fame Services to be performed by the 
Grantees. So vile Fo pen 5b sh Spat hae, 
and the Rights of ti wietors 0 Is therein, dependin 
chiefly ‘se Rules of a Gwil Gnd Feudal Law ; as ie) 
be feen by the learned Treatife of Sotorzanus, De In- 
“diarum Jure, the Knowledge of the faid Laws muft be of 
Service likewife for determining any Controverfies that may 
arife touching the Duties, or Parfeltares of the Proprietors of 
Lands in our Englith Colonies. ad 

I have made thefe few Remarks, only to fhew in what 
particulars the Cril Law is, and may be, of ufe here in 
England, and how we may reap the famé advantages from 
it which other Nations do, without any danger to our own - 
Municipal Laws. Our Anvefors were fo fenfible of the 
great importance thereof, both im prvate and publick Affairs, 

* that, befides the publick Profeffors eftablifhéd im the Univer- 
fities for teaching this Science; and who have Salaries allot- 
ted them by the beneficence of our Princes, many of the pri- 
vate Founders of Colleges have in their Endmwments fet apart 
particular Fellawfbips, as an Encouragement to perfons to flu= 


it. 
Having thus foeion the neceffity and ufefuluefs of the Study 
of the Gril Law in this Kingdom, a oe in the next place 
give an account of the chief motive which induced me to un- 
dertake the Tranflation of this Work, thereby to render it more 
familiar to every Englith Reader. I was furprized to find, 
an a Country where all Arts and Sciences do flourifh and meet 
with the greateft encouragement, that one of the nobleft of the 
human Sciences, and which contributes the moft to cultivate 
- she Mind; and i the Reafin of Man, as that of the 
Gril Law does, Poul lie fo much difregarded, and meet 
with fo little encouragement. And I obferved, thar rhe little 
regard which has of late years beén fhewn wm this Kingdom 
to the Study thereof, has been in a great meafure owing to the 
want of @ due knowledge of it, and t0 the being altogether 
quainted with the ca and excellencies thereof; which 
are only known to a few Gentlemen who have devored them- 
Siloes 10 that Profelfion ; orbers who are perfelt Strangers to 
- » that Law beng under.a falfe perfufion, that it ey ad 
vhing but what +s fortign to our Laws and et ‘ 
en they come to know, that the Body of the Cvil Law, 
| befides the Laws peculiar to the Commonwealth of Rome 
|W ehich ave shore cilletted, ‘contains likewife the general Prin: 
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i es "The. coellcy therefore y Sabi Work i is) that the. Sabor: i 
bas, with a great deal of and pains, reduced into a . 
narrower compafs all thofe general Principles of| Natural Rea- 
anand Kquiry, and applied them to the\ particular matters to 
‘whub they beloig, aging Oe into.a proper method and * 
“ad the ‘eafe of the So that perfons whohave , 
tbe seep): nor leifure, to read over the ‘whole Body 
x0i] Law, may find here the marrow and fubjtance- 
it, which will be Sufficient’ for the generality of Readers, 
’ ae “ff thofe who intend to make the Grsl and, Canon * 
heir Profeffion,. ‘although the reading as this. Book will 
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" e. a reat help and eafe to them in the profecution of 
+ their Studies ; yet I would by no-means advife. them to: ref 

\ fatisied with this Collettion of Rules out of the Civil Law, 
but to read over diligently and carefully in thé: Original, all 
the Bak ub the — of the Cril Law, the Inftitutes, 









els; without whack 
ap y 2° eli either “of the 
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work upon which the Canon Law . 
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sto know. what Yr H06 ere ‘ 
that ‘Naified pe onan Emp 4 Such s 
wherein wei hy differ. from them ; becaufe it is chi 


«from: the kaos le ee the Laws of other States that we cam 


Yeara t0°fi what is esse eee what i is bicg it 


Our OWN. és 


Fare 


Noisher. i se ata expelfed, that in this Th lation IT ~ 

Should make fo large a digreffion, as to point out all the mi- — 
nute differences between the Rules of the Civil Law eolletted MY 
in this Book, and the Laws and Ufage im England ;_,which 
would be to exceed too far the bounds of a Tranflation, ive 
Swell the Work into too great a Bulk. I have. therefore 
it moft advifable, to.confine the. Remarks which I have re 
to the mot material differences that occur between the Cr 
Law and. ours, and more particularly, in the matters which 
come under ibe Cognizance of our Courts in England, which — 
have the Grvil and Canon Law for their Rub and Guide. 

| Thefe Remarks I have inferted under the vefpettive Titles and” 

_ Seétions to which they belong; and. in order to preferve the 
Original intire, I bgt: them’ from the Remarks © 
made by the Author, by infertmg them between two Crotchets. 

T have likewife thought Boke: in the feveral Remarks which ° 
I have added, to quote the Authorities on which they are found- * 
ed ; which: will add the greater weight tothe Remarks. them- 
elves, and Jerve as a guide to the Reader where ito find the 
Several matters there mentioned, more Lael eelained i im our 
Engli Law Books. 

» In this Tranflation I have fet. down at the en of each Ar 
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fo few words, and i ise qually charmed with the fp 

of their Reafining, ies the rar of . their ee hon. 
or there 4s no Roman Author what cilidees of greater Autho- 

vity for the tise of the Roman Language, than the Books 

of the’ Pandedts of the Crvil Law, the Authors whereof lived 

and ‘wrote in the times tbat the Roman Language was in its 


greatest perfettion. 
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‘The Defign of ,This B O O K.. 


T {eems very ftrange that the Roman Laws, the Ufe of which 
is fo neceflary, fhould be fo little known, and hey being 
all of them: nothing clfe but Rules of Equity, the Know- 
i of which is fo natural to us, the Study of them, 
which ought to be ealy and agreeable, fhould be fo hard and 
fo difficult. . 
~ Neverthelefs it muft be owned, that confidering the man- 
3 | ner in which the faid Laws have been colleéted in the Books 
est Of the Roman Law, which is the only Place where they are 
‘is not {6 eafy to attain to a thorough Know of them. “And 
the reafon why even among thofe who arc poles by their Profeflion to 
1 ‘many are de Beg of them, and no body can make himfelf 
Matter of them, but by 



















ty thows dra foot tha Trek any Confequence tha 
not, ever, to draw, from this an it ma’ 
ect ‘and Relpe& that is due to the faid B 5 eta en one gurciers 
vadmire in them the Light and Knowledge which God was pleafed to 
nicate to Infidels, whom he thought fit to employ as his Inftruments in 
PO -tedee of the Lavw-of ‘Nanureyigntvon the els 
well be in any 
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All the Laws and Rules that we have touching all Matters of Law, shave been 
the Fruit of an mini number. Seaitn, Thay on-the fn Bk be ich Difte- 
fe Difputes of all kinds have arifen, wi hac of 

Natural aad Inmny of Equi as, for inftance, 
. General Truths: Tnalbendrie tor es om agg ‘That we mutt rid 

every one what)is his due : Bhar: ouight toe fincere in Coyenants, and 
faithful in all manner of Mn cre ae — mle ; defcended to 
Particulany ae Examp! every Seller sets Pot ‘war- 
rant: "That the Lof and the Gain ought to be fared : That he 

who | any thing of vanother ought to take’ care of ie “That the TI 
of -be-a Father tothe Minor, to-whom he is in the place of one, eh 
ryan ooh the like nature, which are the Natural Rules of the So- 


oe beonitreie there was occafion to.fix by Regulations certain Diffcuttcs,. in 

which the Laws of Nature do not precifely determine what is juft; it was ne~ 

-ceflary to ‘provide for ‘them by other Laws. Ti for Bayete the Law of 

~ Nature salt bave thofe who have not fifhieient Pe 2 to be inca- 

le of entring into En eens which i “= og urtful ‘to ng hae 3 buat becaufe 

Poti: do not acquire thar Ex ce within the fame time, and that it was 

offible:to make “a particular Rule for every one, a common Rule was made 

a a avarks out for all ‘one Moment of Age, at which every one 

arable of ira aren ts.» Thus, they were obliged to regilate the Time for 

~Prefcriptions, the Formal ‘ormalities of ‘Teftaments, and other the likeDifficulties which 

oe Rules... And this is what was done by Laws which ‘are called Arbitrary, 

_— becaute. spot, eke on the Prudence of thofe"who have a right to eftablifh them, 

~ and. becau are’ different in’ divers Places, and even in the fame Places are 

fabjeét to cinre andvalterations*, © But thele Arbitrary Rules are in’ {mall 1.um- 

ber in the Body of the Roman Laws? and all the Rules of the Roman Law which 

are’ received with us, confift almoft wholly of the Laws of Nature, and but very 
few of them are Arbitrary Laws. 


ee et ee Pate and the Caufes whieh love rendred. them wecfny, in The “estife'of 
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Ic is in this manner that all Nations have made Laws to themfelves: and it is 
well known in what thesRomans borrowed from other Nations, and ee 
tivated among ‘Science of the ae and “that it.was.only by th 
means of af infinite numberof Events for many A ges, and in the Extent efithe. 

— greatelt Empire that ever that the Application of a great number of inge- 
© pious a was able to colleét the Faéts which Bi rile to the Difputes, to 
remark the Principles which were made ufe of ae Pecfling ten, to form Rules 

7 the dittwpuit ‘to’ diverfify them according different Faéts make 
pl ce to apply thofe Rules to iehieis proper Matters, and 
by ating cone together the peared and their se to Miri Science, 
© which hath: Sistas dy tingle ees ae Society of Manki wage 
, among them a 
.7 fv is caly to “to apie this rein! of the manner in which it was 


‘ Roman Laws, that it was not poffible for fo many Worl 

& act Sidttiase Progra of alias Romar Fees a 
and an on. 

form! ‘of Laws oe the Ondel which they really hpi pe ain! 
‘i ont cia hich ae che Rules of Ci Sacer, gh a ates 
"The Bmp ‘seeder Pd aie To compole one Law out 
of feveral P at infinite Number of Works, i ae hao 
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a that it may be faid, thanevery 

Fri —" entirely of the one, 

or entirel oie of of thefe two 

Kinds, Boe in” the’ {mall number of 

phan in which is found the Spirit of the 

Laws, there are few of them 

4 ‘pertost, as to be free from 
‘Love, and we feefome Friendhips, 

beck of the Friends prinkie some on 

only Self-Love, altho’ the other 

another hinge And all 


are ee et, 


be ent 
thefe forts of 


thofe fake at of Sy, ec 


different of the 
‘boiab eed ul 
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ed byehs f ewixePriendthip, and the Love nents | hey are un der, And 
14. is enjoined by the fecond Larwe Peco: m finds in the other 
the Duty of that Love is inde lities proper to unite ther 
5 on the recip ‘of the Perfon 
t whom tolove: And 
: altho’ on not love us, 


i 
& 
i] 
a 
E 


©) one of the Friends finds in his Fri 

. ena. walkers a be ee ; 

likewife we'lee'no Friendfhip but iged, to tie hi to thole who 
fe einmshcer ieee ree egal he cops 

t uplonly bythe oF Friendfhips, that feeing eet 
Ebe to be reciprocal and. free, @ 





israletle Chae 
ways at liberty not to engage in Prien” 
thips, and that he ought even to than 
thofe which may be att with bad 
i . And it alfo, that 
the moft folid, and the ftriteft Friend- 
fhips may be weakened and deftroyed, if 
the Conduct of one of the Friends gives 
ey occafion to it. . And noteonly are cold- 
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inces may hive made touching 
piritual Matters; they have not ex- 
tended their Authority to the Spiritual 
Miniftry, that is referyed to the Eecle- 
ical Powers, but they have only im- 
their Tem Authority, to 





to maintain the External Policy of 
h pases to reftrain ie who 
Siw 
1% 1561. 
XU 


And likewife it appears from the Or- 
diniances themfelves, that the Princes 


“+ Charles IX. Fan. 


x3. Kings 
ave the Pro~ 
ad 






ordain nothi 
Baar eek wa 









7 


‘ 


Natural Be 
God bath 


ing in ‘them, ‘buc what pro-, - 


Se Of the 





psi Prins have a. to “= 
ritual ion, in. favour o! 
aap c 


- We have endeavoured by what has 


been faid in this and the ling Chap- 
ters, to give a General Idea of the Plan 
of the Kociety of Mankind upon the 

0 of the Order which 
eftablifhed init: And to thew 


thatthe firlt Principles’ of that Order 
oe imary Laws: ‘That the 


les, to the Principles which are 
Bias de Cel Live It peed 
before we to enquire 
fe Laws, “and of 
the matters Ey thar 
we examine more minutely the Nature 
and Spirit of Laws in general, and the 
feck Kindy thes we try thereby i 
t Kinds; we a 
pire a+ seat fencer Fs 
that are to the Kin je and 
right Ute of the Civil Laws: and this 
fhall be the Subjeét Matter of the two 
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XXX 
ples, and by others which have been al- 
ready taken notice of, that in all Mat- 
ters, both Natural and others, there is 
a Misture of Immutable Laws, and of 
Arbitrary Laws: 

XV. 

But with this difference, that in the 
Natural Matters there are few Arbitrary 
Laws, and that the greatcft part of the 
Laws relating to fach Matters are Tm- 
mutable; and that on the contrary, 
there is an infinite Number of Arbitrary 
Laws in thofe Matters which have been 
invented. 





ib 


Matters. 


XVI 
16, Many Thus, we {eé in the Roman Law, that 
Arbitrary as the preatelt part of the Matters con- 
fant im tained in it which are of ule now- a-days, 
reiened are Natural Matters, fo the Rules con- 
cerning them are almoft all of them Na~ 
tural Laws: and that on the contrary, 
the greateft part of the Matters of our 
Cuftoms, being Arbitrary Matters, the 
greatelt part of their Rules are Arbitra- 
ry alfo, and different in divers Places: 
and we fee likewife in the Arbitrary 
Matters which are regulated by the Or- 
dinances, that almeit ali their Rules are 
alfo Arbitrary. | 
XVII. 


Arbitrary Laws are therefore of two 
forts, according to the two Caufes 
Lame thee Which have given rife to them. The 
which we firft is, of thofe Arbitrary Laws which 
Confiquen- have been Confequences of the Natural , 
«cs Yh Lawsy fuch asthofe which regulate the 
seer ep Eilial Portion of Children, the Age of 
sehicbregu- Majority, and other Matters of the like 
fare Mat- nature. And the fecond is, of thofe 
ters thet Taws that have been invented for the 
are fuer Roealation of Arbitrary Matters; fuch 


17. Two 
forts of Are 
bit 


st as the Laws which fettle the Degrees of 
Subftitutions, ‘and the Rights of Relicf 
in Fees, and other the like matters. 
XVIHL 
18, For __ All the Arbitrary Laws of thefe two 


forts of Kinds are contained in’ fout forts. of. 
Boki which Books, which are made ufe of in 
cousit France , and that is, the Books of the 
tty RemanLavw, theCanon Law, theOrdi- 
foved in vances, and theCuttoms.. From whence 


this King- we ma dittingaity hinder another View, 
doms ih fouy nds of Arbitrar’ a 









Roman a Laws that are in” 
‘Law, the wie in this. “ee 
Canmioe, The fiift comprebénds fome Arbitra- 
ihe ordi ry ‘Laws of thé Body of the Roman 
ae Law which have Teceived in this 


s them: fich as,fot ‘inttan 
Bahu hs been aftady tan 
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tice of, touching the Refciffion of Sales 
on account of Lof faftained by the Sale 


_in more than the half ot the real Value; 


the:Laws. which regulate the Formali- 
ties of Wills and Teftaments, the Time 
of Preceprons and the other Laws of 
that kind which are received either 
throughout the whole Kingdom, or on- 
ly in fome Provinces. 

The fecond fort ie, that of the Arbi- 
trary Laws which are taken out f the 
Canon Law, and received in ufe with 
us. Such are many Rules relating to 
Church Benefices, and other Ecclefia~ 
ftical Matters: and fome of them even 
in Matters of the Civil Law. 

The third is, of the Arbitrary Laws 
which are eftablifhed by the Ordinan- 
ces of our Kings. Such as thofe which 
regulate the Rights of the Prince’s De- 
meines, the Puntthments of Crimes, the 
Order of Judicial Proceedings, and ma- 
ny other. Matters of feveral binds. 

The fourth fort of Arbitrary Laws, 
confifts of thofe which we call Cuftoms, 
fach as we fee in moft of the Provinces, 
and which regulate” feveral Matters ; 
fuch as Fiefs the Commuhity of Goods 
between Hufband and Wife, Dowers, 
the Filial Portions oF Children, the 
Right of Redemption by one of the 
Family, the Right of Redemption of 
Fiefs, and many others. And all thefe 
Cuftoms are fo many arbitrary Laws, 
which, in relation to the fame matters, 
are different in divers Places. And be- 
caufe thefe Cuftoms were a kind of 
Laws, which not being written, were 
Freres only by Ufes and thar this 

Jfe was often uncertain, our Kings have 
caufed to be colleéted together, and re- 
duced into Writing, in each Province, 
and in each Place, the Cuftoms which 
were there reccived ; and have given 
them the Sanction of Laws and Rutes. 


XIX... 

We have'then in, France, as there is 15, z. 
in all other Countries, the ule of Natu- particular 
wal Laws, and of Arbitrary Laws. But Rules of she 
with this difference between thele two 7" 7 8 
forts of Laws, that all the Arbitrary iy mhere 
Laws which we have, being contained collected 


se gc y La ks ou cf 3°" 
and in fech Arbitrary Laws taken out of, 
the Rody of the. wean Law, ‘and often" 


20. The 
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mixed with many other Laws which 
are neither Natural nor in ule with us; 
their Authority is fo weakened by this 
Mixture, that many perfons either are 
not willing, or not capable to. difcern 
that which is certainly Juft_and Natu- 
yal, from that which Reafon and our 
Practice do not admit of. Concerning 
which Matter, the Reader may obferve 
what hath been faid of it in the Pre- 
face to this Book. 


‘ XX. , 
It is eafy to perceive from this Dif 


Fuptice and sinGion of Natural Laws and Arbitrai 


Authori 


fall aes 


Laws, and from the Remarks whic! 


XXXUI 
it. But becaufe all Men have not al- 
ways their Reafon clear enough for dif- 
cerning this Juftice, or their Heart up- 
right enough for obcying it, Civil Po- 
licy gives to thefe Laws another Em- 
pire over Men, independent on their 
Approbation of them, by the Authority 
of the Temporal Powers, who compel 
Men to obey them. But the Autho- 
rity of the Arbitrary Laws confifts pure- 
ly in the Force which they derive from 
the Power of thofe who. have a Right 
to make Laws, and in the Appointment 
of Gad who commands’ Obedience ta 
be paid to them. + 

This difference between the Juftice 


the dige- have been made on thefe tWo kinds of and Authority of Natural Laws, and 
vous be- ‘Laws, what arc the different Charaéters that of Arbitrary Laws, hath this ef- 
tween That of their Juftice and of their Authority. feét; that whereas Arbitrary Laws can- 
A Neen And feeing it is the Juftice, and the not be naturally known unto Men, they 
shat of ar Authority of Laws, which gives them | are Facts which Men may be ignorant 
_bitray the Force which they ought to have of: but the Laws of Nature being ef- 
Lens. upon our Reafon 5. it is of moment.to fentially juft, and the Natural Object of 
confider, and ‘to diftinguifh what is the Reafon; no man.can fay, that he wants 
Jaftice and Authority of Natural Laws, the Light of Reafon which teaches us 
and what is the Juftice and Authority of them. For which ‘reafon, Arbitrary 
Arbitrary Laws. Laws do not begin to have their effect, 
The Univerfal Juftice of all Laws, till after they Fave been promulged. 
confifts in the-relation which they have. But the Laws of Nature have always 
to the Order of Society, of which they _ their effect, without any Promulgation. 
are the Rules. . But there is this diffe- And {ceing they-can neither be chang- 
rence -between the Juftice of the Laws ¢d, nor abolifhed, and that they have 
of Nature, and the Juftice of Arbitrary their Authority from themfelves, they 
Laws, that the Laws of Nature being are always binding upon Mcn, and no 
effential to the two Primary Laws, and one can pretend Ignorance of them. 
to the Engagements which are Confe- Ps 
quences of them, they are effentially XXL, 
Ju; and that their Juttice is always But although the Natural, or Immu-2:. Re- 
the fame, at all times, and in all places. table Laws be effentiatl jut, and that mrt: o= 
But the Arbitrary Laws being indiffe-. they cannot be changed’ 3» yet we mutt*~> ee 
rent to thefe Foundations of the Order’ take care not to imagine from this Idea mutable 
of Society, fo that there is not any one of Natural Laws, that becaufe they kre Laws, 
of them which may not-be altered, or Immutable, and fuffer noChange, that *c ad- 
abolithed, without overturning the faid- therefore'they are fuch, as that there re 
Foundations; the Juftice of thefe Laws . can.-be no Exception to any one of the dio a 
confifts in the particular Advantage that’ Laws which. have this Charaéter. For Exccpriax, 
is found: by coading them, ‘according there are many Immutable Laws which 4 té 
as the Times and’ the Places may te- admit of Exceptions and Difpenfations, 7m 
quire. ghee Gerd and yet do: not lofe the Character. of sem. 
The Univeral Authority of all Laws * Immutgblé Laws 5. as on the contrary, . 
confifts in the" Divine\"Appointment,:’ there are many of them which admit of: 
which commands all Men to obey them. no Difpenfation, nor Exception. 





But as there is adifference between the ‘This Difference, which diftinguithes 
Jufticeof Natuial Laws, “and the*Jul- ° thefe swo forts of Laws, hath its Foun- 






tice’ oF "Arbitrary Laws 5. fo ‘likewife~ dation "inthis, that: Laws have their 





“and but that we may difcern 





Moiz.. I. 


and Truth, and ‘may fubmit to Laws be reftrained either by Exceptions 
pee or 


their Sapo hority “is diffinguithed in a, Juftice uthority, “only becaufe of 
- manner. tuited to the difference of their: the rela ae he bee to the Or- 
Jultice. es ot “der of Séciety, and to the Spirit of the 
ie LAE ey hove 2" NacerdAuhotiey happens Mg the Ongc of Socery, al 
ie. fel rea Nacui ority’ that the. of Society, a 

pver: Rone For it is given mye othe Spirtt of thofe. Fundamental Pars, 


ive ‘that fome of the Immutable 


. 
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by Difpenfiri it of thofe onable, that, they are founded” 
Widgren amie pia ays ee n rf a $8 sbi We mutt con- 


+ caanged withoi, violating the laid Spi- fider the Laws which 3 of E sp 
rity and the Es vrlked ‘they do nor ad- tionss as General Laws, whieh ne re 


Sie 







mit either of or E: every thing that. commonly happens: 
rah. Habigetar tie Ladies Righ dp oF and cheiaels which” ailke VOe Bees 
mit Of Rettri do not for tions and Difpenfations, -as Particu! 
that reafon ceafe to bé immutible ; for Laws, which are peculiar to ore 
it 48 itil true that they cannot be abo- Cafes + but both the on¢“and the other 
lifted; and’that they arealways certain are Laws and Rules. eat i ac 
and irrevocable Rules, although they’ cording to their Ute and their Exre 
‘be lefs general. becaule of: thefe Ex if Py ‘ifr 
tions and Difpenfitions. All thefe Tru XXL 
will bereét appear by fore Examples. All thefe Refle@iois on the Diftinc- ed 
Thus the Laws whith’ enjoirHonef tiof of Immutable Laws, ahd Arbitrary ean 
Saaotys Fidelity, Sincerity; and which fore Laws, om their Nature, their Jultice, 7,200, 
Bid Deceit, Fraud, and all ‘manner of their Authonry, 1 fiinly OF what Charniters 
Tricking, af€ Laws which can admit of imp: 18 t 
no Difpenfation, o Exception.” : icw: 
"Phus, “on the contrary, the Law fign of all thele 1 
which forbids Swearing; admits of a ther they have the Character of Immit- 
Difpenfation in the cate of Judicial table Laws or of: Arbitrary: Laws: to 
Oaks when it is neceflary to giveTef- difti betwectt the General Rules, 
tiinony to: the Trath :* and an Oath is and the Exceprivis $e ey, to 
alfo made wfe of asa Corroboration of make the other Dikingi lich ha 
the Engagement of thoft who are ad- been remarked ; and the fatne. may be 
Mitted into Offices. _ faid of the Diitin&ions which shall. 
‘Thus the - which — the peticos ae an eat it 
Performance of Covenanrs, {ui an is plainly Enoi peri¢iice, 
Exception atid Difpeniation in the cafe ae: Sash tees be aan more 
fa Minor, who engages/himfelf rafbly _ nitutal and more real, tharithe Fotinds- 
to his owh prejuilice. , tions of all thee Remarks, thanyfeem + 
Thus the Law which ordains the Sel- cither to be ignorant of t! or to de- 
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ler to ‘warrant what he ‘has fold again pie thems. and do tiot fo much as. per- 
4 the’Pretenfions of all ‘others who : re difference aa 
rt f a Right to it, und Arbitwar 
ba this ‘Warranty, »by an La o that they confider tiem 
Rs ) the Sel- without diftinétion, ‘as having the fame 
pa anty befides that attire, the fame Juiticc, the finé“Au-~° 
fh , seither thority, and th fice.’ Por fce~ 
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arvanty. 


“Motives 
i Thould be © 
4 and ‘that th 


of afi in the Application of the Rules, 


muibe their Ufe; 
Law, andbe apt to 
Abierary 
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of Arbitrary Laws, than from Natural 
ay which do not fo fenfibly affect 
$c? ind. And when it happens thar 

fons, whofe Judgment is not fo ex- 
a&t, and whofe,Memories are ftuffed 
with a great number of Laws of all 
kinds, want this View, and do not 
make the Refleétions that are neceffary 
for a right Ufe of - EAC, pat 

IV! to every one them its ju! 

ihe is hazard of thar con- 

fidering them under falfe Views, and 
of making wrong Applications of them 5 
efpecially when they endeayour, as moft 
people to find out Laws, not for 
the fi of Reafon, but of the Par- 

whote Caufe they have efpouted 5 and 

en they have no other View but to 
give to the Rules an Extent fuited to 
the Senfe which may molt ferve their 
Intereft. ‘ 

Tt is cafy to fee by Experience the 
ways in which perfons go aftray who 
thus confound the Laws: And we may 
poe by barely reflecting on the dif- 

t Sentiments of People touching 
g ions of all kinds, that thole who 
into an Error, are engaged in 
it for want of fome one of thefe Views: 
And, thar thofe who reafon juftly, dif 
cover the Truth, only becaule they dif- 
pol pike eo 
chufing, of a ul 
and dee even Secs Beet 
on the Natural Principles which enable 
them to make this Judgment. 


XXIV. 


But altho’ it be cafy, to conceive, 
Py 7 ee without the help of , u 


icular Ex- 

ample, eGriiban prop uerer? it is 
to 
know their Nature, their Spirit, and 
ct fince fome people may 
Bey, that of all the things 





ther fubftitutes cither a Relation, or a 
St , to his Son, to fuccecd him 
in cafe he dies before he arrives at the 
Age of Puberty; the Perfon fo fubfti- 
tured fhall fueceed him, even altho’ the 
Mother of this Child had furvived him: 
And by this Subftitution, fhe will be 
ra 4ihay of her Legal Portion of her 
Child's Inheritance « 


* Sed nec impuberis filii mater, inofficiofium 
teftamentum dicit, gu’ hoe ci fecit, & ita 
Papinianus refpondit. 1. 8. §. 5. ff: de off. teft. 


This Decifion is fourtded upon this 
Reafoning of Papiaian ; that it®is not 
the Son who deprives his Mother of his 
Goods; but thar it is the Father, who 
by vertue of the Liberty which he had 
to difpofe of them, has made them go 
to the Subftitute. 

If we examine this Decifion, it will 
appear that the ground of the Queftion 
was the apparent Oppofition betweena 
Natural Law, and an Arbitrary Law : 
And that the Arbitrary Law, which 

we leave to the Father to fubftitute, 

y amextenfion of that Liberty even to 
deprive the Mother of her Legal Por- 
tion, and to tranfmit the to the 
Subiticute, was preferred before the 
Natural Law, which calls the Mother 
to the Inheritance of her Son. 

I do not here gate this Example, 
with defign to leffen the juft Efteem 
that is due to fo celebrated a Lawyer. 
But it is known that he gave this Judg- 
ment, according to the Principles of 
shee sore pete ripper meh 

voured the Li ifpofin 
T and which at fit ere, 
that Excefs, that Fathers could difinhe- 
rit their Children without caule. It 
irit of this Principle, thar 
t Subtilty, that it was not 
the Seltabo ed Oi Senap Dera 
ther, bur thar it was the Father; quia 
parer boc ei fucit. 

Thus, this Decifion 
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La 
yond op 3 
it by an ee ae 
a it with Avery age ed 
which ie: to the pine ot ae te 
it their juft Effect each: At that we do 4 
p i it to thele Sub- -not thusyiolate that. other Natural Law, 
yet ‘we. may found this Truth while, wet! of touching only the .. 
“the Authority 6f the fante Lawyers Arbitrary Law... paps : 
who in another Queftion, much of the zs 
fame has decided in favour of : . 
~ Nat ight. Ir was in the Cae of — Thus, extant it: is a Natural 26. Exam 
sg J mee bititution, made by a Grand- Law, thatyhe who has beenithe Author A 






ae to his Grand-fon, in cafe he 
id die before he attained to theAge i 4 
4 Pity jean, inswhich cas he Ree i ; paid =. 
» ed, that the Goods fhould be reftored make good all the 
to a Son of this Teftator, Uncle to the which the Creditor may have! 
. The cafe happened, he for want of his Payments .asif | 
died ‘before the Age of thirty, bur left an Ellate by been {eized: ray or 
os Ghiden And from this citcumitance if his Houfe had fallen do: 
Papinian decided in favour of thefe Chil- he “had not that Money Which 
eH that the Subftitution was annul- would have laid out in 
Jed; for this realon, that it was equita- 
Ble t to ‘conjeéture, thar the Teftator had i 
* not fufficiently explained ‘his Intention, 
and that altho’ het had made no mention» 
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wality of the LoG which had been oc- the Obje® of the Underftanding,” So 
cGaiaby ‘the Default 6f Payment®. that there are two Cautes Rehich make 
« Si inpelation talk hin: the eclonash poets op ’NCCCMary to. tudy thele Natural Law 
bp ip pla WF eich Ceececet 60 applica ne a 
she feeond Settion ‘Demeat ler a ne ee PRU Sate 
sinning of sot Title of Dneereft,, Cofti, snd Damages. ‘The firit of thefe Cautes is, thag.thefe 
: ¥ Nauiral Rules beng very numerous, 
XXVIL their Variety and their Multitude is the 


. Dif We ke in in this Example, as we 
cron hie alreally een ithe others’ which 


th Sort Fave been mentioned to thew the Ne-. 


wen icy of Arbitrary Laws, that there 
deciding ave Di 


Quftion. to fix a General a ora by an Ar- 
tu 





ficulties. which make it neceflary 


bitrary Law. Bu’ is an infinite 
number of other forts of Difficulties 
which arifé every day in bsg bot 
of the Laws to Differences between, 
particular Perfons, where it is neither 
Pe ae ‘nor pollible, to eflablith is 
cife Rules: And the Decifions of thefe 
kind of ‘Difficulties depend on thofe 
who are to judge of them; which re- 


quires on. one an exaét: Judgment 
tKaowicdge ofthe biincpley, andpart 
a Know! vinci - 
ticular Rules, that théy say be Reto 
judge of the it Oppofition be- 


‘tween ‘the Rules on which the contra: 


reafon..w: do not pretent them= 

felves priest View oF every ones 

And Reafon alone is not fafiicient to 

enable any one to find them out, and to 

apply them to all Occafions, as will ap- 
car by the bare reading of all thefe 
ules in the Detail of Matters. 

The fecond Caufe of+ the, Necefliry 
of knowing cxaétly the NavuralpLaws, 
is: that. thele Laws are the Foundations 
of the whole Science of Law: And it 
is always by Arguments drawn from, the 
Natural Laws, that weexamine and re- 
ie a ame of all kinds, whether 
they arile from the tent Oppofition 
of ee Natural rade or fon that of 
a Natural Law to an Arbitrary Law, 
or only from the Oppofition between 
two. Arbitrary Laws; for from thence 
arifés:an infinite number of all thefe forts. 
And it isealy to perccive, that as it is 


ty, Opinions are and thofe neceflary, for of Queltions, ‘to 
which give rife to the Difficulty; and reafon from the Nature and Spirit, of 


to difcern by the Spirit of thefe Rules, 
the Bounds and Extent that ought to be 
given to them, andthe C 
which will follow from the ining 
too much cither the one or the other, 
or from extending. it too far, It is by 
thele, oe or oe Views of eee 
cy of the oO WS, 
Sep ere ome 
whic in 
$e mlb dnc oat a ogaae 
to @ true : 


XXVIII. 
re 


hia aes 





the Rules, from their Ufe, their Bounds, 
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